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Approve the After-the-Fact Stream Diversion Works Permit Application (SDWP.5510.8) for 

Up to 3.23 million gallons per day (mgd) for Hydropower to Palm Valley Farm LLC and  

Amend the Interim Instream Flow Standard for Ka‘ie‘ie Stream, Pāpa‘ikou, Hawai‘i 

TMKs: (3) 2-7-006:017, 024, 028, and (3) 2-7-013:025 

 

 

APPLICANT 

Palm Valley Farm LLC 

Keith Hammond 

27-712 Ka‘ie‘ie Road 

Pāpa‘ikou, HI  96781 

LANDOWNER 

Matthew and Alicia Wills 

P.O. Box 5185 

Topeka, KS  66605 

TMK (3) 2-7-006:017, 024 and 028 

 

Meikun Jiang, et al 

Beijing, China 

TMK (3) 2-7-013:025 

 

SUMMARY OF REQUEST 

 

Commission staff is seeking approval for an after-the-fact Stream Diversion Works Permit 

(SDWP.5510.8) Application to divert up to 5.0 cfs (3.23 mgd) from Ka‘ie‘ie Stream for the 

purpose of hydropower generation.  All water is returned back to Ka‘ie‘ie Stream approximately 

0.5 miles downstream of the diversion (penstock) intake.  The stream diversion, a repurposed 

sugar plantation diversion, and associated hydropower plant were constructed by the previous 

landowner with work initiated prior to the adoption of the State Water Code.  However, certain 

modifications to the diversion structure, required by the U.S. Army Corps of Engineers in 1985, 

were not implemented.  In addition, Commission staff is asking that these modifications to the 

diversion structure be constructed and an interim instream flow standard of 1.0 cfs (0.65 mgd), 

equivalent to the Q85 flow, located immediately downstream of the intake be adopted for 

Ka‘ie‘ie Stream. 

 

LOCATION: Ka‘ie‘ie Stream, Pāpa‘ikou, Hawai‘i.  See Figure 1.  
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Figure 1: Location, Ka‘ie‘ie Stream, Pāpa‘ikou, Hawai‘i. 

 
 

BACKGROUND 

 

In 1985, two years before the adoption of the State Water Code in 1987, the previous landowner 

Liloa Willard (Ho‘owaiwai Farms) began the permitting process with the U.S. Army Corps of 

Engineers (USACE) and the Board of Land and Natural Resources (BLNR) to modify and 

repurpose an allegedly existing flume intake built during the sugar cane era.  The purpose of the 

modification was to divert water for a new hydropower plant for agricultural uses on the 

property.  The construction process began, as evidenced by an approved USACE permit.  Sugar 

production ceased in the early 1990s.  Construction of the hydropower plant was completed 

about 1995.   

 

In a letter dated January 7, 1985, the U.S. Fish and Wildlife Service (USFWS) refers to an 

attached letter from Pacific Hydroelectric Co., dated December 12, 1984, (See Exhibit 1).  Here, 

Mr. John Wehrheim, of Pacific Hydroelectric Co. references a phone conversation with John 

Ford of the USFWS, agreeing that “instream migration of Atyoida bisulcata (opae kalaole) will 

best be served by releasing the conservation flow over the filter screen and down the spillway of 

the intake box--and thus, eliminating the pipe release outlet in the diversion weir.”  Pacific 

Hydroelectric proposes that a 4-foot by 0.15-foot rectangular notch be built into the filter box 

spillway to release the conservation flow of 0.78 cfs, also noting that “Ka‘ie‘ie Stream is a 

‘gainer’ with significaiton [sic] spring inflows along the proposed diversion we estimate that 

during generation there will be a flow of approximately 1.0-1.5 cfs in the stream by the time it 

reaches the tailwater flow.” 

 

In March 1985, the Chair of the BLNR had no objections to the USACE request for comments to 

construct a small hydropower facility and environmental assessment that addressed certain 

Project Area 
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aquatic resource concerns, biological survey of the stream, hydrology, and redesign and 

construction of the diversion weir.  See Exhibit 2.  The 2-page environmental assessment 

prepared by Pacific Hydroelectric Co. is provided in Exhibit 3. 

 

In April 1985, the USACE approved permit application (PODCO-O 1823-S) filed by the 

previous landowner Mr. Liloa Willard to modify an old flume intake to generate hydropower for 

use on his farm.  The intake was constructed on the adjacent landowner property (TMK 3-2-7-

013:025).  The return flow (TMK 3-2-7-006:024) was on Mr. Willard’s property.  See Exhibit 4. 

 

The USACE permit issued places a special condition requiring that “a conservation flow of no 

less than 0.78 cubic feet per second or 10% of the average annual flow shall be allowed to pass 

downstream of the intake during power generation.  A rectangular notch with the sufficient 

dimensions shall be built into the filter box spillway to provide this conservation floor.”  See 

Exhibit 1. 

 

In 1989, Mr. Willard submitted a Registration of Stream Diversion Works and Declaration of 

Water Use to the Commission that described a “not yet built concrete and wood diversion to 

divert up to 3.23 mgd through a 42-inch opening for hydropower.”  The Commission notified 

Mr. Willard that his declaration did not reflect an existing use of water but a future use of water.  

See Exhibit 5. 

 

In 1994, in a letter from Mr. Willard to the USACE regarding permit number PODCO-96858-

5440 (note: a different number than the 1985 permit above), Mr. Willard stated the subject 

hydropower diversion would be completed in 1995.  See Exhibit 6. 

 

In 2005, Mr. and Ms. Wills purchased TMK (3) 2-7-006:017, 024 and 028 from Mr. Willard and 

continued to use the existing fishpond and hydropower diversions.  The Wills entered into a 

Grant of Exclusive Easement for Hydroelectric Intake Facility with the (then) landowner of 

TMK 2-7-013:025 (location of the dam and diversion).  The easement states that the Wills, “shall 

be allowed the sole right to apply for permits, extensions, modifications, and approvals relating 

to the construction, reconstruction, installation, maintenance, operation, replacement and repair 

of the intake within the easement area, and that the Grantor shall not oppose such efforts by the 

Grantee provided that it is in furtherance of the intent and purpose of the intake and the 

easement.” 

 

In 2010, an after-the-fact Stream Diversion Works Permit (SDWP.2529.8) application for a 

different stream diversion works (Diversion ID: 1415) was filed by landowner Wills and 

approved by the Commission for an unstated amount of water on an unnamed tributary of the 

Ka‘ie‘ie Stream for aquaculture use (fishpond).  All water was returned to the Ka‘ie‘ie Stream.  

The application included a map that showed the subject hydropower dam and diversion; 

however, no action was taken by the Commission at that time.  

 

In 2020, a site visit by Commission staff found that the subject hydropower dam and diversion 

had no Stream Diversion Works Permit on file. 
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On January 12, 2021, the Applicant, Palm Valley Farm LLC, filed a complete after-the-fact 

Stream Diversion Works Permit (SDWP) application for the hydropower dam and diversion.  It 

can be viewed at https://files.hawaii.gov/dlnr/cwrm/swreview/SDWP_5510_8.pdf.  Note that in 

the SDWP application, the applicant notes that Ka‘ie‘ie Stream was “also known previously as 

the Aleamai Stream.”  However, U.S. Geological Survey maps indicate that Aleamai Stream is 

located 0.75 miles to the south of Ka‘ie‘ie Stream. 

 

STREAM DESCRIPTION 

 

Ka‘ie‘ie Stream is a perennial stream about 16 miles long.  The watershed is about three square 

miles.  The stream is about 10-feet wide at the diversion dam.  According to a study done in 

1985 as part of the USACE permit application, the average annual flow of the stream is 

approximately 5.0 mgd.  

 

There are numerous native and non-native crustaceans, fish, and snails located in the lower, 

middle, and upper reaches of the stream.  For a complete list, see the Division of Aquatic 

Resources’ Hawaii Watershed Atlas (https://www.hawaiiwatershedatlas.com/watersheds/hawaii/82049.pdf).  

The Hawaii Watershed Atlas gave Ka‘ie‘ie Stream an overall rating of a 7 on a scale of 10.  The 

overall rating is a combination of its total watershed and biological ratings, and reflects the 

quality of the stream in comparison to other streams on the same island and statewide.  The 1990 

Hawaii Stream Assessment assigned a qualitative value of “Limited” to Ka‘ie‘ie Stream, 

indicating a limited presence of native gobies.  However, the Hawaii Watershed Atlas utilized 

additional biotic surveys from 1990, 2002, and 2004. 

 

PROJECT DESCRIPTION 

 

The diversion dam is approximately 10-feet wide by 4-feet high by 60-feet long.  The 

hydropower intake pipe diameter is 12-inches.  All water returns to the same stream about 0.5 

miles downstream.  See Figures 2 thru 5.  The intake is located at the site of an allegedly 

abandoned agricultural flume diversion weir at an elevation of 1,100 feet.  It was reconstructed 

using redwood planks for the weir and a 4-foot by 10-foot concrete intake box.  According to the 

Applicant, the hydropower plant requires between 1.25 to 3.23 mgd of water, and generates an 

average of 25 kilowatts (kw). Electricity is used for processing agricultural goods and household 

needs, with excess energy transmitted to the local electric utility’s lines.  A 3,300-foot long, 12-

inch diameter PVC penstock is used to convey water to the powerhouse.  Return flow from the 

powerhouse is conveyed through a pipe that extends over a ledge.   

 
  

https://files.hawaii.gov/dlnr/cwrm/swreview/SDWP_5510_8.pdf
https://www.hawaiiwatershedatlas.com/watersheds/hawaii/82049.pdf
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Figure 2: Site map of stream diversion dam (red circle top left) and return flow (red box bottom right). 

 
 

Site photos in Figure 3, taken in 2020 by Commission staff, show that the weir has no notch as 

required by the USACE permit.  The 1987 Registration described the proposed weir at 42-inches 

high.  According to the Applicant, all work was done by the previous landowner.  Under low-

flow conditions, the intake diverts all of the water.  Under high-flow conditions, the water spills 

over the dam/weir near the intake pipe.  
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Figure 3: Site photos.  Diversion dam, reservoir and 12-inch pipe intake to hydropower, looking downstream. 
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Figure 4: Site photos.  Diversion dam and reservoir, looking upstream. 

 
Diversion dam and weir, looking upstream.  Resevoir is to the right. 
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Figure 5: Site photos. 
Upstream view of Ka‘ie‘ie before hydro return flow.  Downstream view of Ka‘ie‘ie after hydro return flow. 

 

 

 
 

AGENCY REVIEW COMMENTS 

 

County of Hawaii Planning Department:  No comments received. 

 

Department of Hawaiian Home Lands (DHHL):  No comments received. 

 

Department of Health, Clean Water Branch (DOH-CWB): No comments received. 

 

Department of Land and Natural Resources (DLNR), Aha Moku:  No comments received. 

 

DLNR, Aquatic Resources:  No comments received. 

 

DLNR, Engineering:  The rules and regulations of the National Flood Insurance Program 

(NFIP), Title 44 of the Code of Federal Regulations (44CFR), are in effect when development 

falls within a Special Flood Hazard Area (high risk areas).  State projects are required to comply 

with 44CFR regulations as stipulated in Section 60.12.  Be advised that 44CFR reflects the 

minimum standards as set forth by the NFIP.  Local community flood ordinances may stipulate 

higher standards that can be more restrictive and would take precedence over the minimum NFIP 

standards.  The owner of the project property and/or their representative is responsible to 

research the Flood Hazard Zone designation for the project.  Flood Hazard Zones are designated 

on FEMA’s Flood Insurance Rate Maps (FIRM), which can be viewed on our Flood Hazard 

Assessment Tool (FHAT) (http://gis.hawaiinfip.org/FHAT).  If there are questions regarding the 

local flood ordinances, please contact the Hawaii County, Department of Public Works at (808) 

961-8327. 

 

CWRM Staff Response:  The subject parcels are located within Flood Zone X, Areas 

determined to be outside the 0.2% chance floodplain.  Zone X is considered a Non-

Special Flood Hazard Area, which is an area in a low-to-moderate risk flood zone.  No 

http://gis.hawaiinfip.org/FHAT
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mandatory flood insurance purchase requirements apply, but coverage is available in 

participating communities. 

 

DLNR, Forestry and Wildlife (DOFAW):  No comments. 

 

DLNR, State Historic Preservation Division (SHPD):  No comments received. 

 

DLNR, Land Division:  No comments received. 

 

DLNR, State Parks:  No objections. 

 

Office of Hawaiian Affairs:  No comments received. 

 

US Army Corps of Engineers:  No comments received. 

 

US Fish and Wildlife Service (FWS):  No objections. 

 

PUBLIC COMMENTS 

 

No public comments were received. 

 

TRADITIONAL AND CUSTOMARY PRACTICES / KA PA‘AKAI ANALYSIS 

 

1) The identity and scope of cultural, historical, or natural resources in which traditional and 

customary native Hawaiian rights are exercised in the area. 

 

The Applicant stated “The latest published version of the National Register of Historic 

Places has been consulted and there are no registered properties or properties determined 

eligible for inclusion therein in the proposed permit area.  This notice has been sent to the 

State of Hawaii Historic Preservation Officer and the National Park Service.  Any 

comments they may have on cultural resources will be considered before a final decision 

is made on the application.  (Taken from original application dated October 17, 1984).”  

 

CWRM Staff Response:  The subject parcels occur within the ahupua‘a of Ka‘ie‘ie.  The 

Office of Hawaiian Affairs’ Kipuka database, shows no historic sites, land awards, or 

crown lands existing within the subject parcels or the ahupua’a.  The 1990 Hawaii 

Stream Assessment indicated that there was no survey coverage related to Ka‘ie‘ie 

Stream and the ability to predict what historic sites might be in unsurveyed areas was 

considered low.  No comments were received from the Office of Hawaiian Affairs, DLNR 

Aha Moku, or the public. 

 

DAR’s Hawaii Watershed Atlas gave Ka‘ie‘ie Stream an overall rating of a 7 on a scale 

of 10.  Native stream animals present in Ka‘ie‘ie Stream include ‘ōpae kala‘ole (Atyoida 

bisulcata), ‘ōpae ‘oeha‘a (Macrobrachium grandimanus), ‘o‘opu ‘akupa (Eleotris 
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sandwicensis), ‘o‘opu nākea (Awaous guamensis), ‘o‘opu ‘alamo‘o (Lentipes concolor), 

and hīhīwai (Neritina granosa). 

 

2) The extent to which those resources, including traditional and customary native Hawaiian 

rights, will be affected or impaired by the proposed action. 

 

The Applicant stated, “None.” 

 

CWRM Staff Response:  The Commission staff recommends an amendment to the interim 

IFS and that the Applicant take action, consistent with the USACE permit special 

condition, to construct a rectangular notch into the filter box weir to release a 

“conservation flow” to provide for stream connectivity and instream migration of ‘ōpae 

kala‘ole. 

 

3) What feasible action, if any, could be taken by the Commission in regards to this 

application to reasonably protect native Hawaiian rights. 

 

The Applicant stated, “None.” 

 

CWRM Staff Response:  Recognizing the additional biotic surveys utilized by DAR in 

their Hawaii Watershed Atlas and the sightings of ‘o‘opu in addition to ‘ōpae, the 

Commission staff proposes that the Applicant take action to construct a rectangular 

notch into the filter box, as required by the 1985 USACE permit, and sufficient to comply 

with a proposed amendment to the interim IFS of 1.0 cfs.  Further analysis is provided in 

the Staff Review section below. 

 

HRS CHAPTER 343 – ENVIRONMENTAL ASSESSMENT (EA) COMPLIANCE 

 

In accordance with HRS §343-5(a), an environmental assessment (EA) shall be required for 

actions, as summarized in part below, that propose: 

 

(1) use of state land or county lands, or the use of state or county funds; 

(2) use within any land classified as a conservation district; 

(3) use within a shoreline area; 

(4) use within any historic site as designated in the National Register or Hawaii Register; 

(5) use within the Waikiki area of O‘ahu; 

(6) any amendments to existing county general plans where the amendment would result in 

designations other than agriculture, conservation, or preservation; 

(7) any reclassification of any land classified as a conservation district; 

(8) construction of new or the expansion or modification of existing helicopter facilities 

within the State, that may affect: (A) any land classified as a conservation district; (B) a 

shoreline area; or (C) any historic site as designated in the National Register or Hawaii 

Register; 

(9) any (A) wastewater treatment unit, except an individual wastewater system or a 

wastewater treatment unit serving fewer than fifty single-family dwellings or the 
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equivalent; (B) Waste-to-energy facility; (C) Landfill; (D) Oil refinery; or (E) Power-

generating facility. 

 

CWRM Staff Response: The action does not trigger an environmental assessment under 

Chapter 343, HRS. 

 

STAFF REVIEW 

 

HAR §13-168-32(d) sets out the general criteria for ruling on Stream Diversion Works Permit 

applications. 

 

(1) The quantity and quality of the stream water or the stream ecology shall not be adversely 

affected. 

 

CWRM Staff Response:  The Hawaiʻi Department of Health, Clean Water Branch did not 

provide any comments.  The stream diversion works structure has been in existence for 

25 years and does not appear to be adversely affecting water quality.  The proposed 

setting of a measurable interim IFS and requirement for the Applicant to construct a 

notch in the filter box weir, as required by the USACE in 1985, should address stream 

ecology concerns. 

 

(2) Where instream flow standards or interim instream flow standards have been established 

pursuant to HAR Chapter 13-169, no permit should be granted for any diversion works 

which diminishes the quantity or quality of stream water below the minimum established 

to support identified instream uses, as expressed in the standards. 

 

CWRM Staff Response:  HRS §174C-71, requires the Commission to protect stream 

channels from alteration whenever practicable to provide for fishery, wildlife, 

recreational, aesthetic, scenic, and other beneficial instream uses.  The current interim 

IFS for Hawai‘i Island is an unmeasured amount and the status quo of streamflow 

conditions on the effective date of this standard (October 8, 1988), and as that flow may 

naturally vary throughout the year (HAR §13-169-46).  The identified instream uses 

include fish habitat, hydropower, and streamflow contribution to the nearshore waters, 

among others. 

 

Per the 1985 USACE Permit (Exhibit 4), “a conservation flow of no less than 0.78 cubic 

feet per second (cfs) or 10% of the average annual flow shall be allowed to pass 

downstream of the intake during power generation.  A rectangular notch with the 

sufficient dimensions shall be built into the filter box spillway to provide this 

conservation floor.” 

 

Earlier biotic assessments by the USFWS and the 1990 Hawaii Stream Assessment 

appear to indicate that the primary species of concern was ‘ōpae kala‘ole, with limited 

sightings of ‘o‘opu.  However, additional biotic surveys included as part of DAR’s 

Hawaii Watershed Atlas identify additional ‘o‘opu species present in Ka‘ie‘ie Stream. 
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In order to ensure connectivity across the intake and to maintain downstream habitat for 

native amphidromous species, specifically ‘ōpae kala‘ole, ‘o‘opu nākea, ‘o‘opu ‘akupa, 

and ‘o‘opu ‘alamo‘o, an instream flow standard of 1.0 cfs (0.65 mgd) is proposed, 

representing the Q85 flow.  Ka‘ie‘ie Stream is gaining below the diversion from 

numerous springs, resulting in at least a 1.0 cfs gain between the diversion and the 

hydropower tailrace.  Combined with the proposed interim IFS, the resulting streamflow 

should adequately protect aquatic biota. 

 

(3) The proposed diversion works shall not interfere substantially and materially with 

existing instream or non-instream uses or with diversion works previously permitted. 

 

CWRM Staff Response:  There are no diversions located above or below the Applicant’s 

diversion on Ka‘ie‘ie Stream.  

 

RECOMMENDATION 

 

That the Commission: 

 

1. Approve the after-the-fact Stream Diversion Works Permit (SDWP.5510.8) Application to 

divert up to 3.23 mgd from the Ka‘ie‘ie Stream and return all water back to the stream 

subject to the standard conditions in Exhibit 7 and the special conditions below: 

 

a. Develop plans to construct a notch in the diversion weir to allow for fish passage and 

meet the interim instream flow standard of 1.0 cfs (0.65 mgd).  Construction plans shall 

be submitted to the Commission staff for approval within 120 days.  Photos of the final 

notch construction shall be included with the Construction Notice of Completion. 

 

b. Report monthly water use pursuant to §13-168-7, Hawaii Administrative Rules. 

 

2. Amend the interim instream flow standard for the Ka‘ie‘ie Stream to 1.0 cfs, or 0.65 mgd, 

equivalent to the Q85 flow, immediately downstream of the diversion (penstock) intake to 

ensure connectivity across the intake weir and to maintain downstream habitat for native 

amphidromous species. 

 

3. No fines are recommended for this after-the-fact permit application by the current landowner, 

since all work was done by the previous landowner and initiated prior to the adoption of 

Chapter 174C, Hawaii Revised Statutes. 

 

Ola i ka wai, 

 

 

 

M. KALEO MANUEL 

Deputy Director 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAA-XdBDUjjLTA_DwCZAQb4VAiPX9vS0kQC


Staff Submittal  June 15, 2021 

Ka‘ie‘ie Stream, Pāpaʻikou, Hawai‘i 

 

 

 13 

 

Exhibits: 

1. Letter from U.S. Fish and Wildlife to U.S. Army Corps of Engineers, dated January 7, 1985. 

2. Letter from the Chair of the Board of Land and Natural Resources to the U.S. Army Corps of 

Engineers, dated March 20, 1985. 

3. Letter from Pacific Hydroelectric Co. on the Ho‘owaiwai Hydro Environmental Assessment, 

dated August 22, 1984 

4. Department of the Army permit, dated April 9, 1985.  

5. Registration of Stream Diversion Works and Declaration of Water Use, filed by Liloa 

Willard and dated May 25, 1989. 

6. Letter from Mr. Liloa Willard to U.S. Army Corps of Engineers, dated October 12, 1994. 

7. Standard Stream Diversion Works Permit Conditions. 

8. Legal Authorities. 

 

APPROVED FOR SUBMITTAL: 
 
 
 
SUZANNE D. CASE 
Chairperson 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAA-XdBDUjjLTA_DwCZAQb4VAiPX9vS0kQC
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EXHIBIT 7 

STANDARD STREAM DIVERSION WORKS PERMIT CONDITIONS 

(Revised December 15, 2020) 

 
1. The permit application and staff submittal approved by the Commission at its meeting on the above date shall be 

incorporated herein by reference. 

2. The permittee, owner and/or operator of the stream diversion works shall provide and maintain an approved 

meter or other appropriate device or means for measuring and reporting total water usage on a monthly (calendar 

or work schedule) basis to the Commission per HAR §13-168-7 Report of Water Use. 

2. The project may require other agency approvals regarding wetlands, water quality, grading, stockpiling, 

endangered species, and floodways.  The permittee shall comply with all other applicable statutes, ordinances, 

and regulations of the Federal, State and county governments, including, but not limited to, instream flow 

standards. 

3. The permittee, his successors, assigns, officers, employees, contractors, agents, and representatives, shall 

indemnify, defend, and hold the State of Hawaii harmless from and against any claim or demand for loss, 

liability, or damage including claims for property damage, personal injury, or death arising out of any act or 

omission of the permittee or his successors, assigns, officers, employees, contractors, and agents under this 

permit or related to the granting of this permit. 

4. The permittee shall notify the Commission, by letter, of the actual dates of project initiation and completion.  

The permittee shall submit a set of as-built plans and photos in pdf format of the completed work to the 

Commission upon completion of this project.  This permit may be revoked if work is not started within six (6) 

months after the date of approval or if work is suspended or abandoned for six (6) months, unless otherwise 

specified.  The proposed work under this stream channel alteration permit shall be completed within two (2) 

years from the date of permit approval, unless otherwise specified.  The permit may be extended by the 

Commission upon showing of good cause and good-faith performance.  A request to extend the permit shall be 

submitted to the Commission no later than three (3) months prior to the date the permit expires.  If the 

commencement or completion date is not met, the Commission may revoke the permit after giving the permittee 

notice of the proposed action and an opportunity to be heard. 

5. Before proceeding with any work authorized by the Commission, the permittee shall submit one set of 

construction plans and specifications in PDF format to determine consistency with the conditions of the permit 

and the declarations set forth in the permit application. 

6. The permittee shall implement site-specific, construction Best Management Practices in consultation with the 

DOH Clean Water Branch and other agencies as applicable, that are designed, implemented, operated, and 

maintained by the permittee and its contractor to properly isolate and confine activities and to contain and 

prevent any potential pollutant(s) discharges from adversely impacting State waters per HRS Ch. 342D Water 

Pollution; HAR §11-54-1 through §11-54-8 Water Quality Standards; and HAR Ch. 11-55 Water Pollution 

Control, Appendix C.  

7. The permittee shall protect and preserve the natural character of the stream bank and stream bed to the greatest 

extent possible.  The permittee shall plant or cover lands denuded of vegetation as quickly as possible to prevent 

erosion and use native plant species common to riparian environments to improve the habitat quality of the 

stream environment. 

8. In the event that subsurface cultural remains such as artifacts, burials or deposits of shells or charcoal are 

encountered during excavation work, the permittee shall stop work in the area of the find and contact the 

Department’s Historic Preservation Division immediately.  Work may commence only after written concurrence 

by the State Historic Preservation Division. 
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EXHIBIT 8 

LEGAL AUTHORITIES 

 

Water as a Public Trust.  The four public trust purposes are:  

1. Maintenance of waters in their natural state. 

2. Domestic water use of the general public, particularly drinking water.  

3. The exercise of Native Hawaiian and traditional and customary rights, including 

appurtenant rights.  Waiahole, 94 Hawaii 97; 9 P.3d 409 (2000). 

4. Reservations of water for use on Hawaiian home lands.  Waiola O Molokai, Inc., 103 

Hawaii 401; 83 P.3d 664 (2004). 

 

HRS §174C-71 Protection of instream uses.  The commission shall establish and administer a 

statewide instream use protection program.  In carrying out this part, the commission shall 

cooperate with the United States government or any of its agencies, other state agencies, and the 

county governments and any of their agencies.  In the performance of its duties the commission 

shall: 

(2) Establish interim instream flow standards; 

(D) In considering a petition to adopt an interim instream flow standard, the 

commission shall weigh the importance of the present or potential instream 

values with the importance of the present or potential uses of water for 

noninstream purposes, including the economic impact of restricting such uses; 

(3) Protect stream channels from alteration whenever practicable to provide for fishery, 

wildlife, recreational, aesthetic, scenic, and other beneficial instream uses;  

(A) The commission shall require persons to obtain a permit from the commission 

prior to undertaking a stream channel alteration; provided that routine 

streambed and drainageway maintenance activities and maintenance of existing 

facilities are exempt from obtaining a permit; 

(C) The commission shall establish guidelines for processing and considering 

applications for stream channel alterations consistent with section 174C-93; 

 

HRS §174C-93 Permits for construction or alteration. No person shall construct or alter a stream 

diversion works, other than in the course of normal maintenance, without first obtaining a permit 

from the commission. 

 

HAR §13-168-2 Definitions.  

“Interim instream flow standard” means a temporary instream flow standard of immediate 

applicability, adopted by the commission without the necessity of a public hearing, and 

terminating upon the establishment of an instream flow standard. 

“Instream use” means beneficial uses of stream water for significant purposes which are 

located in the stream and which are achieved by leaving the water in the stream.  Instream uses 

include, but are not limited to: 

(1) Maintenance of aquatic life and wildlife habitats; 

(2) Outdoor recreational activities; 

(3) Maintenance of ecosystems such as estuaries, wetlands, and stream vegetation; 

(4) Aesthetic values such as waterfalls and scenic waterways; 

(5) Navigation; 

(6) Instream hydropower generation; 
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(7) Maintenance of water quality; 

(8) The conveyance of irrigation and domestic water supplies to downstream points of 

diversion; and 

(9) The protection of traditional and customary Hawaiian rights. 

“Stream diversion” means the act of diverting, pumping or otherwise removing water from a 

stream into a channel, ditch, pipeline, or other conduit.  

“Stream diversion works” means any artificial structure, excavation, pipeline, or other 

conduit constructed singly or in combination, for the purpose of diverting or otherwise removing 

water from a stream into a channel, ditch, tunnel, pipeline, etc.  

 

HAR §13-168-7 Report of water use. (a) The owner or operator of any well or stream diversion 

works from which water is being used shall provide and maintain an approved meter or other 

appropriate device or means for measuring and reporting total water usage on a monthly 

(calendar or work schedule) basis. 

 

HAR §13-168-32 Stream diversion permits. (a) No person shall construct or alter a stream 

diversion works, other than in the course of normal maintenance, without first obtaining a stream 

diversion permit from the commission… 

(b) Each application for a stream diversion permit shall be made on forms provided by the 

commission and shall contain the following: 

(1) Name and address of the applicant; 

(2) Name and address of the owner or owners of the land upon which the works are to 

be constructed and a legal description of such land; 

(3) Location of the works; 

(4) Engineering drawings showing the detailed plans of construction; 

(5) Detailed specifications of construction; 

(6) Name and address of the person who prepared the plans and specifications for 

construction; 

(7) Name and address of the person who will construct the proposed work; 

(8) General purpose of the proposed works; and 

(9) Such other information as the commission may require. 

(c) The commission may issue or cause to be issued a stream diversion permit if the 

proposed construction complies with all applicable laws, rules, and standards.  The commission 

shall approve or disapprove an acceptably completed application within ninety calendar days of 

receipt by the commission.  The commission may approve in whole, approve in part, approve 

with modifications, or disapprove an application for a stream diversion permit. 

(d) In reviewing an application for a permit, the commission shall cooperate with 

persons having direct interest in the stream diversion works and be guided by the following 

general considerations: 

(1) The quantity and quality of the stream water or the stream ecology shall not be 

adversely affected. 

(2) Where instream flow standards or interim instream flow standards have been 

established pursuant to chapter 13-169, no permit should be granted for any 

diversion works which diminishes the quantity or quality of stream water below 

the minimum established to support identified instream uses, as expressed in the 

standards. 
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(3) The proposed diversion works shall not interfere substantially and materially with 

existing instream or non-instream uses or with diversion works previously 

permitted. 

 

HAR §13-169-36 Modifying instream flow standards.  The modification of an existing instream 

flow standard by the commission may be initiated by the commission or by a petition to the 

commission by any interested person.  The petition for modifying instream flow standards shall 

be made on forms provided by the department.  The procedure for modifying an existing 

instream flow standard shall be similar to that for the establishment of an instream flow standard; 

provided that insubstantial modification may be determined and authorized without notice or 

hearing by the commission and provided, further, that the commission shall hold a hearing upon 

the written request of any person adversely affected by such order.  

 

HAR §13-169-46 Interim instream flow standard for Hawaii.  The Interim Instream Flow 

Standard for all streams on Hawaii, as adopted by the commission on water resource 

management on June 15, 1988, shall be that amount of water flowing in each stream on the 

effective date of this standard, and as that flow may naturally vary throughout the year and from 

year to year without further amounts of water being diverted offstream through new or expanded 

diversions, and under the stream conditions existing on the effective date of the standard. 
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